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The law and management of public access rights vary widely between the four 

countries of the United Kingdom. This advice applies in England and Wales only. 

More advice is available on www.bhs.org.uk/accessadvice. 

IMPORTANT This guidance is general and does not aim to cover every variation in 

circumstances. Where it is being relied upon, The Society strongly recommends 

seeking its advice specific to the site. 
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This advice note is intended as a sequel to the ‘2026 Toolkit Help us preserve your 

equestrian routes’, giving you further information on how to research an 

https://www.bhs.org.uk/accessadvice/#1-advice-notes
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unrecorded route with a view to making an application for a Definitive Map 

Modification Order to add the right of way to the council’s record of public rights of 

way. You can download the Toolkit  and companion guide Recording a right of way 

from www.bhs.org.uk/2026. It is an introduction only, there are further resources 

on the 2026 web page. 

You may also find the video Getting Started with the project helpful. 

Definitions 

Equestrian: rider or driver of a horse. 

Public right of way: a public footpath, public bridleway, restricted byway or byway 

open to all traffic. 

Definitive Map and Statement of Public Rights of Way: the legal record of each 

highway authority showing footpaths, bridleways, restricted byways and byways 

open to all traffic. 

Definitive Map Modification Order: legal process to modify the Definitive Map and 

Statement where evidence shows it to be incorrect. 

Highway: a public right of way, from a footpath to a motorway. The ‘class’ of 

highway—footpath, bridleway, restricted byway, byway open to all traffic, road 

(unclassified, A, B, C or motorway)—relates to the modes of transport which may 

be used on it and any regulations which may apply to specific classes of roads. 

List of Streets: legal record of highways maintainable by the council. 

The Definitive Map and Statement 

The Definitive Map of Public Rights of Way is the legal document held by each 

highway authority which records footpaths, bridleways and byways, which are 

classes of highway. It is known to be incomplete in showing bridleways and 

byways, because they were often added as footpaths, either deliberately ignoring 

historical rights with a horse, or because horse use had been forgotten or 

considered to be in the past, or omitted because they were known to be old roads. 

The first Definitive Maps, created in the 1950s, were to record footpaths, 

bridleways and ‘roads used as public paths’ (old roads now used only on foot, 

horse or cycle), but many bridleway and roads were recorded only as footpath, so 

riders and carriage-drivers have lost far more than pedestrians, because a rough 

https://www.bhs.org.uk/2026
https://www.youtube.com/watch?v=Bk-HiwS5V-8
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estimate (more in some areas than others) suggests at least 50% of routes 

recorded as footpath were used with horses historically. 

It is very important that all equestrian rights are recorded correctly on the map 

otherwise they could be lost to riders and carriage drivers at any time. The BHS 

strongly encourages all equestrians to check whether the routes they use, or could 

use, are recorded on the Definitive Map as bridleway or byway and to apply for 

them to be added to the Map if they are missing. 

Adding a missing right of way to the Definitive Map is by a legal process called a 

Definitive Map Modification Order, made to the highway authority. An Order can be 

applied for by anyone who has gathered evidence of the unrecorded way and 

completes the correct forms (provided by the council). This Advice Note explains 

the search for evidence. 

Researching a route 

There are various ways of searching for evidence for routes, either individually or 

by area; the process for each route is the same. There are five steps to consider: 

• Work in progress 

• Documentary evidence 

• Use today or in the recent past 

• Physical appearance 

• Negation 

The order of the steps is not important; you may first wonder about a route 

because people have been using it, or because you come across it in a document, 

or because you see it on an old map or reference in a local history guide. It is 

helpful to check all steps, especially the first and last, which can avoid you wasting 

your efforts. 

Work in progress means that something may already be in hand with the 

highway authority, such as an application has been made, or is being investigated, 

or an Order has been made, or confirmed. (It may take some months for a 

recently confirmed Order to be shown on the Ordnance Survey map or be signed 
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and available on site.) A highway authority must keep a register of modification 

order applications and their progress on its website.1 

If an application has already been made or is being investigated, check the stage 

of the investigation and whether additional evidence could be helpful if you can 

find it. This is particularly important if an application was made for public footpath 

and no evidence of rights with horses was provided. It may also be advisable to 

submit an application in your own name so that you are in a position to appeal to 

the Secretary of State if the authority decides not to make an order. 

The route may also be recorded on the highway authority’s List of Streets. This 

record is of highways (‘streets’) maintainable by the council. The highways 

recorded are known to be public routes, but their status (what modes of transport 

may be used on them) may not be certain. Most require an investigation of 

evidence for a modification order to determine their status. Ask the highway 

authority to confirm in writing the status of the route. Keep the reply safely as you 

may need it at a future date. 

If the authority can only state “at least a highway on foot” (which is a common 

response) you should continue to build your case, incorporating the highway 

records as part of your research and evidence. If the status is confirmed by the 

council’s highways department as a bridleway or a carriageway, you may wish to 

concentrate your efforts on another route, although inclusion on the List of Streets 

is not as conclusive as being recorded on the Definitive Map because it is a record 

of maintenance liability only, not of status, and there has been little regulation 

over how its records are kept. Many highways have been ‘demoted’ on this record 

because their level of maintenance has decreased, but reducing maintenance does 

not extinguish the right of way. 

Documentary evidence comprises the documents such as maps and other old 

records which show or mention the route and what that implies about its status. 

Use means talking to local people to find out whether it is used now or has it been 

used in living memory and what is the users’ understanding of its status; have 

they used it as if it was a right of way or do they know it only as access to land by 

owner or tenants. 

Physical appearance requires a site visit (satellite view and old aerial 

photographs may help if it is inaccessible) to know whether it has clear boundaries 

 
1 A search for [council name] [definitive map modification register] is likely to find the register of 

applications and their progress 
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(hedges, ditches, fences, walls); whether it is surfaced and with what; whether it 

has signs of use, route markers  (milepost, guide stone), or structures such as 

bridges, fords or gates. 

Negation means something that has happened to remove a historical right or 

prevent a right coming into being, such as a court order which closed the road. If 

this should be the case then any evidence prior to that date is likely to be negated 

or irrelevant so your efforts should focus on evidence that the right arose after the 

negation. Negation also includes acts by landowners such as locked gates, notices 

saying No access, or telling people it is not a public way. 

Getting started 

Having identified a route to research, what next? 

Photocopy or print the relevant part of the current 1:25,000 Ordnance Survey 

map. You will refer back to it many times as you check other sources of evidence 

against it and having an A4 page can be more convenient than using the full map 

sheet, or using an online version. Most people find it helpful to have a print of the 

area of the map for easy reference and comparing with other documents. 

You may want to highlight the route on your copy. This is helpful if you are 

working on a case (or an area) with others. If you are covering an area, 

highlighting and numbering all the routes you are considering helps ensure 

everyone involved, now or in future, is always referring to the same route. It is 

also helpful to turn the map so as to be familiar with the shape of the highlighted 

route from all aspects because old maps do not always have North at the top, as 

now. 

You may consider labelling one end as A and the other B so that you can be 

consistent in descriptions when comparing with other maps. 

Previous editions of the Ordnance Survey maps, plus other useful maps such as 

Bartholomew’s are available on the National Library of Scotland website, which is a 

valuable resource. Some have also been published by Cassini Publishing, if you 

prefer paper maps. 

https://maps.nls.uk/geo/find/
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Check list of documents 

This advice note does not discuss documentary sources in any detail, for that 

please see resources on www.bhs.org.uk/2026 or join one of our courses on 

www.bhs.org.uk/accesstraining. 

Below is a comprehensive list of sources. A route is unlikely to be covered by all 

sources. Some of the documents will not be available or were never produced for 

some areas. Some may have no relevance for one route but will for another. You 

are therefore recommended to collect as much information as possible from a 

document, not only for the route in immediate question, but others in the vicinity, 

as the picture of the general road network will be useful, plus accumulation of 

evidence for more than one route can improve the case for each individually. It 

also saves re-visiting documents when you, or a colleague, decide to research 

another route at the same time. This often happens as you start researching 

because other unrecorded routes become obvious and gathering the evidence for 

all at once is efficient. 

It is good practice to work through the list of documents to make sure that all 

primary sources have been considered. This may become important later and 

saves you having to retrace your steps. It will also assist you or others with 

research for other cases in the area. 

Some records, such as for tithe commutation, may have duplicates in more than 

one place. If, for instance, you find an apportionment document and no map at 

the local record office, the missing map may be available at a diocesan record 

office or the National Archives. The 1910 Inland Revenue records were created in 

two stages, records for the first may be located locally and the final ones at the 

National Archives. They may differ so always check those at the National Archives 

to be certain. 

Digitised records are a boon for researchers, meaning useful work can be done at 

home, so check www.bhs.org.uk/2026 for help on online resources. Our research 

assistant website, www.bhsaccess.org.uk/2026, lists the sources with suggestions 

of what to look for and links to online records where available nationally. It also 

has Evidence Libraries for most counties, some containing extensive records. The 

BHS is continuously increasing the digitised copies of documents available and also 

links to other online sources in the Libraries.  

For any record, take a photograph of the relevant part of any document along with 

its title page, its archive reference and any other information such as a key or 

http://www.bhs.org.uk/2026
http://www.bhs.org.uk/accesstraining
http://www.bhs.org.uk/2026
http://www.bhsaccess.org.uk/2026


 

 

  BHS Advice for Access and Rights of Way 7 

 

Jul-26  Researching unrecorded routes 

description of the document, its purpose or who compiled it. Note the date if your 

camera or download of the file does not automatically do so. Take the photograph 

and details even if the document does not appear helpful, you may need to come 

back to it, or you could have made a mistake or started researching a nearby 

route instead. 

At the Local Records Office 

• County maps* and other pre-Ordnance Survey maps 

• Ordnance Survey maps 

• Turnpike records (toll roads) 

• Inclosure/enclosure records (some use one spelling, some the other) 

• Tithe records 

• Parish and estate maps 

• River and or drainage authority records 

• Possibly some railway or canal records 

• Ordnance Survey Area Book for some counties (not all, and may only be at 

the British Library) 

• Highway Board minutes and other records 

• Highway authorities’ maps 

• Main road records 

• Quarter Sessions records (court hearings which considered highways prior to 

councils) 

• Sale of land brochures, documents and conveyances 

• Handover maps (transition of highway maintenance to county councils) 

• Landowner deposited information (especially large properties) 

*These will vary by county or area. You are recommended to compile a list of your 

local maps and incorporate it in your checklist so that you know you have checked 

each one and recorded what it shows. It can be helpful to ask the highway 

authority’s Definitive Map team which maps it considers to be useful. 

At The National Archives (TNA) 

• Tithe records 

• Inland Revenue (1910 Finance Act records) 
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• Stopping Up Orders 

• Ministry of Farming and Food (MAFF) 

• Ordnance Survey Boundary Records* 

• Ordnance Survey Object Name Book* 

• Possibly some railway or canal plans and books of reference 

*Also at the British Library. 

At the Parliamentary Archives (being moved to TNA) 

• Railway or canal plans and books of reference (even if not actually built) 

• Inclosure acts 

Note which records you have checked and what they showed, even if it is negative 

(no reference or route not shown), or not checked, not applicable, does not exist. 

It may also be helpful to note the date you saw the document. 

Mark each record on the list with its record office or National Archives reference 

number. This is crucial, you must be able to refer to the source. 

For Inclosure records (Enclosure is an alternative spelling with the same 

meaning), check that there was an Act and an Award and preferably evidence that 

the Award was carried out, such as a Magistrate’s Certificate, or entry in the 

Quarter Sessions, or that the awarded field pattern and roads are shown on 

subsequent maps. The description of routes awarded varies quite considerably; 

there is no national consistency even after the 1801 Act which aimed to create 

standards in the process. 

The term private (private carriage road, private road) in inclosure records is 

ambiguous. In some awards it appears to mean maintained by occupiers but not 

exclusive to their use; in others it appears to mean a local road that did not 

extend outside the area of the award, whereas a public road was one that went 

outside the parish. It is unlikely that the ‘private’ roads were not for the use of any 

in the parish (which means they were public highways) and any traveller from 

outside the parish. Any road awarded as an occupation road or ‘private’ road, for 

the use of the occupiers and maintained by the occupiers, was probably 

considered the same as a private road by today’s definition at the time, but it 

could have subsequently become a public highway if it was a through route. 
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County maps vary in their value as evidence. Look for the date of the survey as 

well as publication; there is more room for doubt if the survey is more than a 

couple of years prior to publication surveys. Surveys and even lithographic plates 

were sometimes re-used by other mapmakers or publishers. Note the purpose of 

the map; was it only for certain people (a decorative item or centred on a 

landowner’s holding) or was it intended for sale to the public? Check what other 

routes are shown in the same way as your route and their status today, and be 

alert to how the others are shown on any records you check, it may be helpful to 

draw those parallels to substantiate what the evidence shows. Evidence of 

reputation of the surveyor and mapmaker can also be helpful. 

Maps such as Bartholomew, Bacon and Geograph can also be important 

because they were road atlases, intended for the travelling public and were 

therefore unlikely to depict a route that was not a highway. 

The Inland Revenue records are not always conclusive but they can be excellent 

evidence when a route is excluded or an allowance made for a right of way and 

may add considerable weight to the evidence as a whole because it was a legal 

process. 

It is rare that any one document or reference is conclusive in itself but the 

cumulative effect of evidence becomes more substantial so that on the balance of 

probabilities (the test on which all modification order cases are judged) there is 

greater suggestion of the right having existed than of it not. It is not necessary to 

prove beyond reasonable doubt that a right of way existed, only that it is more 

likely than not, greater than 50%. 

Points to remember in researching a route 

Names change 

Roads change their names, as in the example of Streaked Lane, (case study 

below) so be alert for variations in spelling, sometimes even within the same 

document, as well as complete name changes or even the name that was one 

route may become associated with a different route locally. Some names are very 

common and may occur in many parishes, which can be confusing where parishes 

have combined or greatly altered boundaries so that there are two Mill Roads or 

High Lanes. 
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Lines change 

It is common for the shape of routes to vary on maps, particularly prior to 

Ordnance Survey. This may mean that the actual line did change, perhaps 

because one line had become foundrous or obstructed. Prior to tarmac surfaces, 

the line travelled commonly shifted with use just as now where people deviate 

round a boggy patch or fallen tree and the new line may become permanent. 

Sometimes changes in line may have been formal, such as straightening a road, 

which will probably be documented in the Quarter Sessions (court) records. This 

could provide excellent evidence though can be time-consuming to find unless the 

likely date of change can be narrowed by dates of maps showing before and after 

lines. 

Parishes change 

Many routes will cross parish boundaries. While this increases the work with the 

need to look at further sets of documents, it can also be helpful because parish 

boundaries have been very important and therefore have their own sets of 

records. Parishes have also changed over the years, perhaps amalgamated or 

their boundaries have changed, or names changed (though this is less common). 

There is also the chance that records for one parish may have been kept in more 

detail than the other, or to still exist where another parish’s records have been 

destroyed. 

Putting it together 

With these indicators of a good case, put them in chronological order which should 

logically explain when and how the route came into being and its use since then.  

The application need only have a list of the evidence and those extracts, however, 

it can be helpful to add an explanation of your interpretation of the document. This 

may be no more than a sentence for each or several paragraphs, but it becomes a 

report or ‘application statement’ of the individual pieces of evidence with an 

explanation of their relevance and importance in justifying the request to have the 

route recorded as a bridleway or byway. 

For each piece of evidence in the application statement, include where the 

document is held (which records office or archive) and its reference, and arrange 

them chronologically, with a list of them at the beginning along with grid 

references and other details of the application. 
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The application is a statutory process with specific forms which must be completed 

in order for the application to be considered duly made and valid. Most authorities 

produce a pack for applicants which includes all the relevant forms and guidance 

on the process. If they do not, use the BHS pack MOapplicationforms. 

Making the application 

We recommend that you have an application checked by an experienced volunteer 

or by BHS staff to ensure that it is fully compliant, to avoid wasting your time (or 

the authority’s). Any application should be as good as it can be because, if it is 

refused by the authority, new evidence will have to be found for the application to 

be re-submitted. It is best to ensure that an application is adequate before 

submitting it. 

If you submit your application in your own name, you can appeal if the application 

is not determined within a year, and you are kept informed. An authority, if it 

already has evidence of a route, and is given a sparse application, may decide to 

take a case forward itself, rather than in the applicant’s name. However, in such a 

scenario, if the case should be rejected by the officer or committee with delegated 

decision-making power, the applicant would not be able to appeal to the Secretary 

of State without additional evidence. 

Making an application in the name of the BHS 

Sometimes it is appropriate to make an application in the name of the BHS. In 

such a case, it is BHS policy that landowners are given opportunity to discuss an 

application before the formal service of notice of an application. A draft 

application, with correspondence with landowners must be approved by the BHS 

prior to the application being made in its name. 

Delivery 

You are recommended to deliver your application by email, by hand or recorded 

delivery. If by email or by hand, you may wish to ask for a receipt. Keep the proof 

of delivery in your file; you may need to refer to it later. 

https://www.bhsaccess.org.uk/uploads/MOapplicationforms.zip


 

 

  BHS Advice for Access and Rights of Way 12 

 

Jul-26  Researching unrecorded routes 

Adding to the register 

Once the authority has checked that the application complies with the 

requirements of Schedule 14,2 it should add the application to its register of 

applications within twenty eight days of receipt. The register should be on the 

authority’s website, although some are difficult to find and are updated 

periodically rather than immediately an application has been accepted. If it is not 

added to the register, you may need to remind the authority or seek a 

commitment to when it will be registered. 

Defective applications 

If an authority deems an application to be defective, it should notify the applicant 

with the reasons why and offer a timescale in which the defects may be rectified. 

There is no statutory period but a month to six weeks is reasonable, however, if 

you cannot improve the application within the period offered, reply to the 

authority saying why and what you intend to do, with the date which you can 

achieve. If you maintain a chain of correspondence which links the application to 

any revision that you submit, this will assist in lengthening the period in which you 

may rectify a defective application, although it should still be done as soon as 

possible. One reason for having an application checked by an experienced 

volunteer or staff is to ensure that applications are complete and adequate. It 

wastes your time and the authority’s if defective applications are submitted. 

Investigation and determination 

The authority should investigate and determine whether or not to make an order 

within twelve months of its receipt. If the decision is not to make an order, you 

should receive formal notice of the decision, with the reasons, and information on 

your right to appeal the decision to the Secretary of State. An appeal must be 

lodged within twenty eight days of the notice. If an authority has agreed to make 

an order, the applicant will be informed of the likely timescale in which this will 

occur. 

Most authorities have a backlog of applications waiting for orders and a statement 

of priorities for dealing with them; some may have a timescale of decades because 

they have had hundreds of applications in the last ten years. It may be some 

years before an order will be made for cases which are low in priority. While this is 

 
2 Wildlife and Countryside Act 1981 Schedule 14 

https://www.legislation.gov.uk/ukpga/1981/69/schedule/14
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disappointing, without huge additional funding to councils, it is unlikely to change 

and the important factor is that the application has been made.3 

The potential delay of years is an important reason for ensuring your record-

keeping and filing of the evidence is thorough and protected so that if you, or 

someone else, should pick up the case in several years, there is no loss of time or 

repeated effort. If your case has evidence which is in private ownership, make 

provision for the evidence to still be available in future. Holding a copy of the 

evidence is good, but it may be necessary for a future investigator to see the 

original, so keep contact details up to date. 

If your case includes user evidence or witness statements, it is advisable to have 

affidavits made and signed by the witness in case they die or lose capacity to 

answer questions on their evidence. Recording interviews and keeping the files is 

also helpful. 

The following example describes the process to prepare evidence for an 

application by a BHS volunteer. More detail on finding and interpreting evidence, 

and writing an application statement are in the book Rights of Way Restoring the 

Record available from the BHS Bookshop. 

Example investigation for an application 

Streaked/Strakey Lane, Lyng and North Curry, Somerset by Sarah Bucks 

This route caught my eye on the Ordnance Survey Explorer map (1:25,000) 

because it appears as a lane, an uncoloured track between two ditches, but 

with no status. They are sometimes referred to as ‘white roads’. 

I like to start an investigation by going to look at a route. This is easy if it is 

already a public footpath or known to be in use by the public and if it appears 

well used and not gated it should be all right to go and have a look. In this 

case, Streaked Lane is part of a web of routes, similarly without any status on 

the Explorer map. From local people I found that they are all, including 

Streaked Lane, walked and ridden by the general public. 

Walking a route (I always walk a route the first time unless I know it is well 

used by riders) gives me a unique feel for it. I may see features which suggest 

 
3 2026 in the original legislation but extended to 2031 in November 2023. The government has 

promised exemptions to the cut-off for rights which have registered applications, but has not yet 

created them. In December 2024, the government announced that it would repeal the cut-off but 

gave no timescale. This is critical as without repeal or exemptions, all applications will be lost. 
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documents to consider, for instance if it has a bridge, or goes past a building 

that could have been a mill. Its appearance may also indicate whether it is 

likely to be mediaeval or its hedges or vegetation could contain species which 

indicate its age. You can see from the photographs below that Streaked Lane 

has boundaries on both sides throughout, either thick old hedges or ditches 

and that a railway crosses it by a bridge. It may also be obvious how it is used 

from hoof, boot or tyre prints, and piles of dung! 

A check of Somerset County Council’s records showed that the route had not 

been recently recorded as a bridleway or byway, was not on the List of Streets 

and not the subject of a DMMO application. I found nothing to indicate that it 

had been stopped up. 

Next was a trip to the local record office, the Somerset Heritage Centre in 

Taunton. The lane appears on various records and the descriptions and 

purpose of the documents strongly suggest that it was laid out around 1800 

and was intended to be used by the general public on horseback and with 

carts. 

To complete the research, I looked at some additional documents in the 

National Archives and all these confirmed the local research results. 

The next stage was to put everything together into an application statement to 

accompany the statutory forms for applying for a definitive map modification 

order. 

I start a statement with the key information, in this case: 

For a route in Lyng and North Curry, known as Streaked Lane or Streaked Lane 

Drove, running from the main road in Lyng opposite West Lyng Farm in a 

south easterly direction then south westerly direction to the junction with 

Currymoor Drove and Stoke Drove to be shown as Restricted Byway. 

followed by the grid references, the Ordnance Survey map sheet numbers and 

the Land Registry report (whether registered or not, many old enclosed lanes 

are not registered land). 

I then include an image of the Ordnance Survey 1:25,000 map, probably with 

a red ring round the route, photographs of the ends of the route and any 

particular features such as bridges or a milestone. 

The next page of the application statement has a list of the documents given 

as evidence. This is followed by each document in chronological order with its 
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date and reference number, image of the extracts (including things like title 

pages and keys as well as the incidence of the route).  

It is sometimes helpful on an image to insert a red ring or oval round the 

relevant feature or text to make it clear. 

The entry for each document includes a short explanation of why the document 

is relevant, the interpretation and the relevance and importance of the item to 

the case. Sometimes it is helpful to mention comparisons (other routes 

coloured or depicted the same way). This can become very repetitious, but 

that does not matter, it makes it easy to copy and paste, but it is essential to 

be careful over doing so and be sure not to ascribe an interpretation or value 

that does not exist. It is important to state the meaning or inference of any 

evidence. Simply including it is not enough, the application statement is the 

first step of building the case and it has to be enough to convince the 

surveying authority to make the order you have requested. Although 

authorities do undertake their own investigations, as rights of way budgets in 

councils are steadily reducing, it may not be possible for these to be as deep 

as would be ideal and the easier you can make the task, the better. 

 

If this is a saved or printed copy, please check www.bhs.org.uk/accessadvice for 

the latest version (date top of page 2). 

https://www.bhs.org.uk/accessadvice/#1-advice-notes

